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On what grounds can government lawyers' rates be challenged?  
 
12/10/2015 
 

Dispute Resolution analysis: Adam Pipe, barrister at No 8 Chambers, considers the decision in R v Bakhtiyar and 
says it will now be more difficult to challenge government lawyers' chargeable rates by comparison. 
 

Original news 

R (on the application of Bakhtiyar) v Secretary of State for the Home Department IJR [2015] UKUT 519 (IAC), [2015] All 
ER (D) 97 (Sep) 

The claimant challenged the order that he pay the defendant Secretary of State her costs of £400 for acknowledgement of 
service (AoS) and summary grounds. The Upper Tribunal (Immigration and Asylum Chamber) (UT), in dismissing the 
application, gave guidance on the application of the indemnity principle to the Secretary of State and the Government 
Legal Department (GLD). It then held that there was 'not the remotest scope' for the argument that £200 per hour was an 
unreasonably high rate. 
 

What were the background facts that lead to this decision? 

This case concerned a fresh application for asylum by a national of Azerbaijan. He was due to be removed from the UK 
but shortly prior to removal further submissions were put in and his removal was stopped. This ended up in judicial review 
proceedings and permission was refused on his judicial review against his fresh claim for asylum and any art 8 claim. The 
refusal of permission was not renewed at an oral hearing. 

In a judicial review claim, once lodged, the defendant will lodge an AoS (the defendant in immigration proceedings cases 
is nearly always the Secretary of State). The AoS will contain the Secretary of State's summary grounds of defence 
outlining the basis on which they resist the application. A claim for costs will be made within the AoS. In this case, it was 
£400 based on two hours' work charged at £200 per hour. If an application for judicial review is refused on the papers, the 
judge will usually award the defendant the costs of preparing the AoS.   

In this case, this is what was challenged--the costs claimed on the AoS. The applicant objected on two grounds--the time 
spent, and the hourly rate of £200 claimed by the GLD. The GLD conceded there was an error made here: it wasn't two 
hours, but 1 hour, 12 minutes. Therefore the only live challenge was the GLS hourly rate charge. 
 

What is the significance of this decision in terms of the Mount Cook principle? 

The UT sets out five principles in relation to the costs on the AoS. The first of these was the Mount Cook principle (R (on 
the application of Mount Cook Land Ltd and another) v Westminster City Council [2003] EWCA Civ 1346, [2003] All ER 
(D) 222 (Oct)). This is that on a successful resistance of a permission application, the defendant--usually the Secretary of 
State--is entitled to the actual costs of filing the AoS. That was accepted by the UT here. The applicant sought to argue 
that the Secretary of State was only entitled to the costs in producing the AoS itself, and not in the reading of the file or 
any other preparation. This was firmly rejected by the court. The way the court applied the Mount Cook principle included 
the costs involved in considering the claim and whether to contest it. There is nothing controversial in the UT's approach. 

The UT then considered the indemnity principle (effectively that the costs you're entitled to is to recover your expenditure, 
not to make a profit), and the summary assessment principle (usually on summary assessment the amount ordered will be 
the amount sought, subject to any redemption for any unreasonable or disproportionate claim). 
 

How did the court approach the principle derived from Eastwood? 

Finally, the UT considered the two principles derived from Re Eastwood (deceased); Lloyds Bank Ltd v Eastwood and 
others [1975] Ch 112, [1974] 3 All ER. The first principle is that the claim is the same whether it's an employed solicitor or 
a solicitor in private practice. The second principle is the assumed indemnity principle. This means that the court will 
presume that it will only be necessary to have a detailed calculation of costs where it is reasonably claimed that the 
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indemnity principle would be infringed. Where it is reasonably claimed that this is a case where it may be above the costs 
incurred and has made a profit, only then will there be a detailed examination. In this case, the applicant tried to submit 
that the indemnity principle had been breached, and by way of evidence produced some hourly rates for chargeable hours 
for GLD lawyers. 

The UT found that the government is effectively indivisible. A private practice solicitor's chargeable rates will include an 
amount for their administrative costs, but this isn't included in the rates for government lawyers. The GLD rate of £200 an 
hour is meant to include the cost of the government generally. The UT rejected the basis for assessment as the amount 
the GLD would charge the individual to departments of government. That's not a way of assessing the claim. 

The way the UT approached the Eastwood principle seems uncontroversial. This is the first case I've known in this context 
to challenge the rates charged by government lawyers in these sort of cases and it's helpful in giving guidance in an area 
where there was previously none. The government is indivisible and you must take into account the other costs of 
government in preparing a claim such as this. 
 

What are the practical implications of this decision in terms of costs? 

It will be harder in future to challenge government lawyers' chargeable rates by comparison--the UT compared what a 
claimant's lawyer would charge, and £200 was much less than the rate a lawyer on the same grade in central London 
would charge, but it's so difficult to quantify because the GLD rate includes other government costs. 

A better way for practitioners of challenging an unreasonable costs claim is to look at the summary grounds themselves in 
the AoS and seeing whether they actually address the claim, because in my experience a lot of the summary grounds is 
cut and paste on the law. Look at whether there has been a proper consideration of the claim in the AoS that actually 
helps the judge. Because the UT has held that the government is indivisible, with lots of other hidden costs behind it, 
attacking the hourly rate is not an effective approach.  
 

How might this affect the approach of the GLD in the future? 

I wonder whether we'll see an increase in the amounts claimed. If the GLD has been under-claiming, it may feel that there 
is some scope to put its costs up slightly. This could become a disincentive for applicants considering lodging grounds for 
judicial review, particularly with the reduction in legal aid. 

Interviewed by Duncan Wood. 
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